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REPORTING YOUR PARTICIPATION 

 This course is registered with AIA CES for continuing professional 
education credit. As such, it does not include content deemed or 
construed to be an approval or endorsement by the AIA.

 You will receive a satisfaction survey following the program and if 
you are an AIA member and provide a valid AIA membership 
number, your participation will be reported to AIA CES for AIA 
members. 

 Certificates of Completion are available for downloading from the 
link provided approximately one hour after the program for those 
who need to self-report.
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THE DIFFERENCE BETWEEN DESIGN FIRMS 
AND CONSTRUCTORS

 Design firms provide  professional services. Design professionals 
are required to perform services in a manner that meets the 
standard of care. (Tort Law)

 Constructors perform Work in accordance with the Project’s 
Contract Documents. Contractors are required to warrant their 
work or product. (These are established by Contract)
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DETERMINING FAULT AND LIABILITY

Duty Breach Causation Damage

Tort Law: Protection of Negligence Standard

• Legal framework of professional liability

• Based on standard of care

Contract Law: Freedom to Assume Obligations

• “Private Law” changing or creating rights and obligations

• Ability to exceed normal legal liability

WARRANTY OBLIGATIONS
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WHAT IS A WARRANTY?

A contractual promise that certain things will be done or achieved.

The promise is expressed in certain and definite terms.

The client is entitled to take action for the failure to deliver on the 
terms of the promise.
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WHY DO OWNERS IMPOSE WARRANTIES?

 The Owner is not in a position to thoroughly supervise and inspect 
a constructor’s work

 The Owner needs warranties for assurance that the construction is 
being performed in a proper manner and in accordance with the 
design
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EXAMPLE OF WARRANTY OBLIGATION
Materials and Equipment Warranty Obligation

The Contractor warrants to the Owner and Architect that materials and 
equipment furnished under the Contract will be of good quality and new 
unless otherwise required or permitted by the Contract Documents, that 
the Work will be free from defects not inherent in the quality required or 
permitted, and that the Work will conform with the requirements of the 
Contract Documents. Work not conforming to these requirements, 
including substitutions not properly approved and authorized, may be 
considered defective. The Contractor’s warranty excludes remedy for 
damage or defect caused by abuse, modifications not executed by the 
Contractor, improper or insufficient maintenance, improper operation, or 
normal wear and tear under normal usage.
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EXAMPLE OF WARRANTY OBLIGATION
Repair Warranty

If, within one year after the date of Substantial Completion of the Work or 
designated portion thereof, … any of the Work is found to be not in 
accordance with the requirements of the Contract Documents, the 
Contractor shall correct it promptly after receipt of written notice from the 
Owner to do so unless the Owner has previously given the Contractor a 
written acceptance of such condition. This period of one year shall be 
extended with respect to portions of the Work first performed after 
Substantial Completion by the period of time between Substantial 
Completion and the actual performance of the Work. This obligation under 
this Subparagraph shall survive acceptance of the Work under the 
Contract and termination of the Contract. The Owner shall give such 
notice promptly after discovery of the condition.
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EXAMPLE OF WARRANTY OBLIGATION
Compliance with laws obligation

As to any drawings, plans, specifications or other documents or 
materials provided or prepared by Project Consultant or its Sub–
Consultants, the Project Consultant agrees same shall: … Comply 
with all applicable laws, statutes, rules and regulations, building 
codes and Owner’s guidelines and regulations, which apply to or 
govern the Project …
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BREACH OF WARRANTY CLAIM

 Was a promise made about the project or service time, cost, 
result?

 Was there a right to rely on the promise?

 Did the party actually rely on it?

 Did the promise to be false?

 What harm did reliance cause?

 What remedy is adequate?
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POLICY EXCLUSIONS

The Insurer will not defend or pay under this Policy for any claim: 

B. Contractual Liability 
arising out of: 
1. the Insured’s actual or alleged liability under any oral or written 
contract or agreement, including but not limited to express warranties 
or guarantees; or 
2. any actual or alleged liability of others that the Insured assumes 
under any oral or written contract or agreement. 
However, this exclusion shall not apply to the Insured’s liability that 
exists in the absence of such contract or agreement.

LIQUDATED DAMAGES

© 2021, Victor US

LIQUIDATED DAMAGES

Liquidated damages: a predetermined amount a party must pay for 
breaching a contractual obligation.

Construction delays are a significant risk to a project owner.

The actual damages that the owner will suffer for construction delays 
are difficult to establish.

Liquidated damages serve as an agreed-to substitute for actual 
damages.
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LIQUIDATED DAMAGES ENFORCEMENT

Typically courts will enforce liquidated damages provisions if the 
following applies:

 Actual damages are difficult to quantify

 Amount must be liquidated (i.e. agreed upon in advance)

 The amount must be reasonable

 Amount must be used as compensation, not as a penalty

 Must be the exclusive remedy for the type of breach specified
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LIDUIDATED DAMAGES 

If the Contractor fails to achieve Substantial Completion within the 
Contract Time, the Contractor shall be liable for the sum of 
______________ dollars ($_____________) as liquidated damages, 
and not as a penalty, for each calendar day beginning on the first day 
after the Contractor fails to achieve Substantial Completion within the 
Contract Time until the date that Substantial Completion is achieved.
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POLICY EXCLUSIONS

The Insurer will not defend or pay under this Policy for any claim: 

D. Liquidated Damages/Fines and Penalties/Money Due/Return of 
Fees
for liquidated damages in excess of the Insured’s liability caused by a 
wrongful act or a pollution incident; for fines and penalties imposed 
on the Insured; or for the failure or refusal of a client to pay money 
due the Insured; or for return of fees paid to the Insured;
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LIQUIDATED CLAUSE CHALLENGES

 Contractual liability that is not easily managed by firm; completion 
of instruments of services are often dependent on others

 Firms may feel compelled to deliver instruments of service to meet 
the stated deadline to avoid paying liquidated damages

NEGOTIATING CONTRACTUAL OBLIGATIONS
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NEGOTIATING WARRANTY OBLIGATIONS

 Replace with a standard of care provision

The standard of care for all professional services performed or 
furnished by Consultant under this Agreement will be the skill and 
care used by members of Consultant's profession practicing under 
similar circumstances at the same time and in the same locality. 
Consultant makes no warranties, express or implied, under this 
Agreement or otherwise, in connection with Consultant's services.
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NEGOTIATING WARRANTY OBLIGATIONS

 If the client insists on using the word “warrant”, try to warrant that 
you will perform the services in a non-negligent manner

 The breach of warranty cannot occur without a determination of 
negligent performance.

 The policy covers the underlying negligence

Notwithstanding any clause in this Agreement to the contrary, 
Consultant expressly disclaims all express or implied warranties and 
guarantees with respect to the performance of professional services.
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NEGOTIATING LIQUIDATED DAMAGES CLAUSES

 Explain to the client that this is an uninsurable obligation

 Suggest a replacement clause such as the following to recognize 
the client’s milestone expectations and tying it to the standard of 
care.

Services will be performed as expeditiously as is consistent with 
professional skill and care and the orderly progress of the Project.

CONCLUSION
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NEGOTIATION SUGGESTIONS

 Use a professional service agreement

 Make sure that your scope of services is very clear and well 
written. 

 Pay attention to your responsibilities during the construction phase 
and during the warranty phase

 Insist that your deliverables are defined as instruments of service.
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VICTOR SCHOOL OF RISK MANAGEMENT
https://www.victorinsuranceus.com/school-of-risk-management/


